CERTAINTY AND   PREDICTABILITY                          2OJ
by the use of more definite terms.    Decision before action, instead
of action before decision, should be the motto.
(2)   NuLLUM CRIMEN SINE LEGS.     DELEGATED   LEGISLATION.
Legislative technique, however, is, not everything. Criminal
statutes, however formulated, have still to be interpreted, and,
although this is a judicial function that naturally increases in
difficulty with the growing vagueness of the terms used by the
law, it is never easy. As Jawaharlal Nehru has said,1 " even
the most exact and explicit statements are likely to be misunder-
stood by people whose way of thinking is entirely different".
Apart from the ordinary rules of interpretation common to all
branches of the law, two special principles have been evolved
regarding the interpretation of criminal statutes, or rather two
different formulations of the same idea : the rule of strict con-
struction in Anglo-American law, meaning that " penal statutes
are to be construed strictly, enabling statutes liberally " ; and
in Continental law the prohibition of analogy to the disadvantage
of the accused, usually expressed as cc nullum crimen sine lege "
and " nulla poena sine lege ". In spite of its Latin dress, the idea
was unknown to Roman law and probably incompatible with
its totalitarian character,2 Attempts to trace its origin back to
old English law, particularly to Magna Carta, art. 39, are equally
unconvincing, because the principle is obviously in the first place
designed for written law. It was essentially a child of the
eighteenth century and of the age of enlightenment. Among the
first European legislative documents to raise it to the status of
positive law were the Declaration des droits de Vhomme et du citqyen
of August 26, 1789, and the Penal Code of Joseph II of Austria
of 1787. Most Continental and many non-European Penal
Codes followed suit in the course of the nineteenth century, and
under the Weimar Republic the principle, so far expressed
only in the German Penal Code (sect. 2), was even made part of
the Constitution (art. 116). It has indeed become, in the words
of Franz von Liszt, the Magna Carta of the law-breaker, and
its abolition by the Act of June 28, 1935, was commonly regarded
as one of the most outrageous expressions of the legal philosophy
of National Socialism. Under that Act, a person is punishable
not only if he commits an action explicitly declared to be an
offence by the law, but also " if his action deserves punishment
according to the fundamental idea of a penal statute and to the
1 Autobiography, p. 227.                2 F. Schulz, Principles of Roman Law> p. 173.